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Assessment report of the monograph  
“Corporate Social Responsibility for fair 
Commercial Practices and Intellectual 
Property: Real Potential?” by Radka 
McGregor Pelikanova 
 By Aris Kaloudis, professor at the Norwegian University of Science and Technology 

Introduction 
The thesis “Corporate Social Responsibility for fair Commercial Practices and Intellectual Property: Real 

Potential?” is a monograph providing an analysis of the potential interconnections between legal 

frameworks regarding: a) “sustainability”; b) Corporate Social Responsibility; Competition law and; d) 

Intellectual Property within EU. The monograph is largely based on the author´s previous published 

work and is an ambitious project in attempting to bridge Law (particularly EU-law, Competition law and 

IP law), Ethical considerations of fairness of competition and level-plain fields within EU and Economics 

and Management literature within the areas of sustainability and Corporate Social Responsibility.  

The academic significance of this work is considerable since it navigates in a difficult theoretical legal 

domain where the concepts of Sustainability and Corporate Social Responsibility (CSR) are not organized 

as a consistent and coherent body of law, neither in EU nor internationally. The monograph´s objective 

is to “..[r]eveal the feasibility and effectiveness of the potential of CSR to support the fairness of the 

commercial practices and the development of the IP assets, in particular inventions, innovations and 

proper labelling in EU” (see page 17).  

The content of the monograph 
The introductory chapter of the monograph sets out the research questions of the thesis as well as the 

analytical method and the information sources employed. The main research question to be analytically 

investigated in the monograph is: Can the “current perception and setting of the CSR help in the fight for 

fair competition and IP in the European context?”.  

Chapter 1 accounts for the concepts of Sustainability and CSR and the regulatory and policy 

development in these two areas the last four decades.  

Chapter 2 investigates how EUs legal framework approaches the concept of the SCR and points to 

misalignments between EU Treaty, EU Directives (i.e. Directives 2013/34, 2014/95, 2014/102/EU, 

2017/1132) and their implementation in the Member States, as well as, the European Court of Justice 

(ECJ) and the case law. These misalignments and incommensurabilities may lead to practices of unfair 

competition within and between Member States in the internal market and as such they represent 

violations of the principles supporting CSR and Sustainability.     
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Chapter 3 addresses in greater detail the misalignments mentioned in Chapter 2 within the broader 

domain of “unfair competition law” and points to the two legal strands of this  domain: a) Monopoly and 

Antitrust law as a branch of Public Law and addressed within the legal framework of EU predominately 

by Regulations; b) law against unfair competition as a branch of Private Law and addressed within the 

legal framework of EU predominately by Directives. The author asserts that partly due to the importance 

assigned to antitrust regulations for safeguarding the soundness of EUs internal market, the EU has a 

less focused and coherent legal approach against unfair commercial practices and as a consequence the 

individual European jurisdictions have adopted diverse regulation and protection practices in this 

domain. The author argues also that this is very similar situation also in the protection of Intellectual 

Property rights (IPR) – IPR-protection law is the main theme of Chapter 5.  One of the reasons for this 

diversity is the differences between common law and continental law traditions within EU. The latter 

(i.e. the continental law) recognizes for example “a special law branch called unfair competition law” 

(see page 62) while the former deals with cases of unfair commercial practices and unfair competition 

under the branch of general Tort Law.  The key point of this Chapter is that the EUs Unfair Commercial 

Practices Directive1 (UCPD) does not fully recognize and deal with these differences of legal traditions 

and this is a challenge in particular in the area of consumer contract law which, the author claims, is still 

not fully harmonized.  

Chapter 4 discusses the “potential of the CSR” in supporting fair commercial practices on the basis of the 

analyses exposed in Chapter 3 and by focusing on the Article 1 (the purpose of the Directive) and Article 

4 (provisions for the Internal Market), but also Articles 3, 6, 7 and 8 of the UCPD, as well as, relevant 

rulings of ECJ. The author shows in this Chapter that the practical implications of the UCPD – regardless 

of the ECs statements – are for settling disputes between competitors and their stakeholders and not for 

protecting the interests of consumers (see page 84). An important claim in this Chapter is: “The 

resistance of EU member states used to different national regimes, the absence of the smallest common 

denominator (such as the Christian values, principles and traditions, ambiguity regarding the digital 

dimension of competition, and the employment of Internet domains, and the lack of references to the 

sustainability and CSR make the full harmonization of the UCPD highly problematic. It is even argued that 

the UCPD is a way too ambitious project entailing a number of transposition legislative approaches and 

resulting in a system without robust coherence in the light of case law. This cripples its capacity to be a 

general opportunity for smart, sustainable and inclusive growth, i.e. boosting competitiveness and 

innovation along with consumer welfare, and it is proposed that the full harmonization should be either 

readjusted or relax”. Based on a further analysis of the above-mentioned issues the author concludes: 

“…[t]he concept of the sustainability and CSR could be, but unfortunately so far is not, used to support 

fair commercial practices and in general the fair competition is underdeveloped”.  Furthermore, the 

author criticizes the notion of “average consumer” and its understanding by the national courts and 

authorities. In Table 5 and 6 of Chapter 4 the author attempts to bridge potential overlaps between 

UCPD and general provisions for sustainability and CSR in TEU/TFEU and more conceptually. I regard 

these two tables as the core point of the analysis in this Chapter.  

 
1 The main objective of the EU Directive on unfair commercial practices from 2005 was to boost consumer 
confidence and make it easier for businesses, especially small and medium-sized enterprises, to trade across 
borders. It is important to mention that the Directive has been amended by Directive (EU) 2019/2161 of 27 
November 2019 on better enforcement and modernisation of Union consumer protection rules, part of the EUs 
‘New Deal for Consumers”. This amendment has not been taken into consideration in the monograph.    
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Chapter 5 abandons the area of fair competition and emphasize on another legal area, namely the 

domain of Intellectual Property and discusses in a rather detailed fashion the EUs approach towards 

innovation and R&D policies as opposed to the policies of Member States. Here the author presents 

rather general information about the EUs innovation policies, R&D policies and practices and indicators 

etc. and concludes that despite the efforts of the EC there is a lack of coherent innovation policies and 

practices and that “forstering innovation was and remains in the hands of the EU member states or more 

specifically in the hands of Europeans” (see page 104).   

Chapter 6 develops the argument of Chapter 5 and in Table 7 and 8 – similar in structure with Tables 5 

and 6 of Chapter 4 – attempts to link dimensions of Sustainability and CSR with IP assets and rights in 

order to show the potensial of these two concepts to improve the legislative base, the enforcement of 

laws and the innovation potential within EU.  

In the last chapter the author concludes with basically answering affirmatively the research question of 

the monograph and asserting that: “The ultimate key research question about whether the current 

perception and setting of the CSR can or cannot help in the fight for fair competition and IP in the 

European context is to be answered by affirmation. Interestingly, there are significant differences 

between the recognition and employment of various CSR categories reflecting the three sustainability 

pillars.”  

Assessment of the monograph 
There is no doubt that the author is a knowledgeable scholar within several areas of law, in particular 

Competition Law, IP law, EU law and also comparative law. This knowledge is clearly visible in the 

monograph and in the more detailed expositions of the arguments throughout the manuscript. There is 

also no doubt that the monograph is an independent and comprehensive piece of work of high 

academic standard within the specific areas of expertise of the author.  

Having said that I do find have some critical points both regarding the overall methodology, the 

formulation of the research questions, the logical consistency and coherence between the chapters of 

the monograph, as well as, some additional points concerning individual chapters.  

Overall Methodology 

It is obvious that the vast majority of evidence and argumentation in the monograph is based on the 

author´s own previous work. This is rather a strength than a weakness.  The problem is that this that 

there is no evidence of how exactly the author applied the comparative and critical Meta-analysis based 

on: i) internal business documents; ii) comparative scoring documents generated by semi-official 

reviewers of the CSR and other official and semi-official indexes; iii) political, legislative and semi-

legislative documents generated by state authorities and; iv) academic writings. The latter is obvious 

and very well documented through the citations of the publications in question, but for the other three 

types of sources there is no information of how many of these documents has been evaluated and 

search, what exactly where the criteria to include them in the analysis, how they have been 

systematized and how did the feed to the arguments in the individual chapters and to the conclusions.  

It is also clear that the method employed in the monograph stems primarily from the methodic thinking 

within Law and, in particular, within EU Law, Comparative Law and perhaps also International Law.   
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Research questions 

The research questions as stated in the Introductory chapter and throughout the monograph are too 

general and nebulously stated to allow a rigorous line of studied. Sustainability and CSR are independent 

disciplines on their own. The literature within these two topics is vast and of course the analytical and 

conceptual dimensions involved are numerous. The research questions as they are stated do not allow a 

rigorous and systematic investigation leading to results that may confirm or refute the working 

hypotheses.   

Logical consistency 

If I have understood correctly the author´s line of thought, she believes that a more systematic 

employment of the principles of sustainability and CRS – as stated and encapsulated in European Law 

and especially in the Treaties, may act as a leverage for a more unified, coherent legal and enforcement 

frameworks in the EU within the area of fair competition law, consumer protection and the IP law.  

If this is so I would expect a much more rigorous exposition of: a) identifying the provisions regulating 

the sustainability and CSR and discussing them in more depth; b) analysing their potential validity and 

reach in applying them in specific legal domains such as fair competition, innovation and IP; c) 

demonstrating how legislation on the principles of sustainability and CSR can sharpen and remove 

misalignments in relevant legal frameworks and/or in European policies.  The monograph succeeds to 

showcase examples of such misalignments and it argues that sustainability/CSR-principles can resolve 

them, but without providing convincing evidence of how exactly this can be done (or have been done).       

The whole area of sustainability and CSR does not represent a coherent body of enforceable Law, 

neither in EU nor in the International Law. I would expect therefore a more rigorous analysis about how 

EU deal with this problem within the realm of EU-law. Chapter 1 provides an historical narrative of the 

concept of sustainability and CRS, but it does not address the heart of the problem. In other words, it 

would be reasonable to expect from the author to explicitly spell out the legal significance of the 

principles of sustainable development and CSR both as a “hard law” as stated in the EU Treaties and 

other EU legislation, but also as a “soft law” and how these principles has already altered the court law 

both in the common and continental law traditions.  

I agree with the author that the principles derived from sustainability and CSR concepts are crucially 

important for the development of a democratic and prosperous EU and for improving the inner 

workings of the internal market. I also believe that these principles have already influenced the EU in 

many different fields of Law. The challenge is, however, to explicate and exemplify how and, exactly, 

which aspects/dimensions of sustainability and CSR-principles can or have been applied as a legally-

binding law, as a non-binding influential norms based on international and EU agreements and policies 

(soft law), or as non-binding norms influencing court law.  

For instance, Article 11 in the Treaty on the Function of the European Union (TFEU) sets out that: 

“Environmental protection requirements must be integrated into the definition and implementation of 

the Union policies and activities, in particular with a view to promoting sustainable development.”. My 

point now is that the mere existence of this provision is clearly not sufficient to achieve the 

environmental integration in all EU policies and activities, let alone policy coherence to facilitate global 

sustainability. On the other hand, the full realization of Article 11 potential could have led to cross-
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sectorial discussions on necessary changes to achieve legal and policy coherence for sustainability and 

CSR – and that is the core research question of the monograph. Hence, what exactly are the legal 

implications of Article 11 for the following Directives and Regulations and within the legislative systems 

of the Member States? Of course, the same comments are pertinent also for the legal status and reach 

of (all?) CSR-principles.  

The author should have addressed these issues as open legal questions in a rigorous manner already in 

Chapter 1, that is before entering into a more detailed discussion of the two case areas (fair competition 

and IP-law). Examples of good general expositions of these issues are:  

- Johnston, Andrew & Sjåfjell, Beate Kristine (2020). The EU’s Approach to Environmentally 

Sustainable Business: Can Disclosure Overcome the Failings of Shareholder Primacy?”, In Marjan 

Peeters & Mariolina Eliantonio (ed.), Research Handbook on EU Environmental Law.  Edward 

Elgar Publishing.  ISBN 9781788970662.  Chapter 25.  s 396 – 410. 

- Sjåfjell, Beate (2019). The Environmental Integration Principle: A Necessary Step Towards Policy 

Coherence for Sustainability, In Francesca Ippolito; Maria Eugenia Bartolino & Massimo 

Condinanzi (ed.), The EU and the Proliferation of Integration Principles under the Lisbon Treaty.  

Routledge.  ISBN 9780415789257.  Chapter 6. 

- Sjåfjell, Beate & Bruner, Christopher M. (2019). Corporations and Sustainability, In Beate Kristine 

Sjåfjell & Christopher M. Bruner (ed.), The Cambridge Handbook of Corporate Law, Corporate 

Governance and Sustainability.  Cambridge University Press.  ISBN 9781108473293.  Chapter 

1.  s 3 – 12.  

Another less important point worthwhile to mention here is that there are – legally speaking - clear 

overlapps between fair competition regulation and IPRs (e.g. acts relating to the control of marketing 

and contract terms and conditions). These overlaps are – surprisingly – not explicated in the monograph. 

This omission has as a consequence that a non-expert cannot understand why the author investigates 

fair competition, consumer contract laws, the critique against the notions of “average consumer” and 

IPR as a coherent approach. A short additional section in the introductory chapter explaining what are 

the affinities between these two broad legal areas could help the reader to better follow the arguments 

in Chapters 3, 4 and 6.       

Additional comments 

In Chapter 4 the author should review and reflect on the consequences of the amendment of UCPD (i.e. 

Directive (EU) 2019/2161 of 27 November 2019) for the analysis and the conclusions of the Chapter.  

Chapter 5 is a combination of many different pieces of information without a clear direction and 

purpose. There is little in the Chapter that is not already very well known. Either the author should 

provide a more in-depth analysis of the indicators sets mentioned in the Chapter and provide an 

argument for the reasons why she is focusing on these (and not others) or the whole chapter should be 

removed as superfluous - there is little in this chapter that is not to be found again in Chapter 6.  

In the Conclusions, I would prefer the author to be more constrained and present the findings and the 

connections between results and conclusions in a more rigorous, systematic and methodical manner.   
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Conclusion 
On the basis of the assessment above the monograph is a very ambitious attempt to assign to the 

concepts of sustainability and CSR a pivotal role in the organization of the European law within fair 

competition and IP. There is no doubt that the author is highly-skilled legal scholar with an impressive 

publication record. Chapters 3, 4 and 6 are the strongest chapters in the monograph and are fairly well 

written. On the other hand, there are weaknesses in the presentation of the methodology applied and 

on the overall coherence of the argument across the chapters – as explained above.  


